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Dear Ms. Dortch:

| lie Consumer Choice Coalition provides the o low ing comments on the Comnussion’s
proposed rulemaking considering whether to establish a national do-not-call list. The Coalition
previously filed comments on the merits of establishing such a do-not-call list as pnrt of the
Federal Trade Commission’s (FTC) proposed amendments to the Telemarketing Sales Rule. A
copy of the Coalition's comments o the FTC is attached at Tab A. and we refer you to pages 15
through 17 tor the relevant discussion on the do-not-call isste. |n gencral, the Coalition believes
that existing company-specific do-not-call lists are less restrictive than a national do-not call list.
but that if the FTC elects to go forward with a national do-nor-call list. it must preempt state do-
not-call faws to be administrativels and econonically viable.

Also attached (Tab B) is a copy of An Economic Assessment of Proposed Amendments
to the Telemarketing Sales Rule. The assessment was prepared for the Consumer Chaice
Coalition by former 'T'C Chairman Jim Miller of Capital Economics and Richard Higgins of
LECG Economics-Finance to fill in gaps on data and analysis related to economic issues raised
by tlie FTC's proposed rule. We reter you to pages 8 through 13 of that analysis. which also
concludes that from an economic point of view. any national do-not-call list must precmpt state
do-not-cali laws.

I conclusion. both the Coalition’s comments and the economic analysis conclude that
the establishiment of 4 national do-not-call list is warranted and cost effective only if an
cotiflicting state lanws are preempied.
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MeINTYRE LAW FIRM. PLLC
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INTRODUCTION

We, the members of the Consumer Choice Coalition, ACI Telecentrics lnc., Coverdell &
Company. Inc., Discount Development Services, LLLC, HSN LP d’b/a HSN and Home Shopping
Network, Fousshold Credit Services, Inc, MBNA America Bank, N.A., MemberWorks
Incorporated. Mortgage [nvestors Corporation, Inc.. Optima Direct, TCIM Teleservices. Inc.,
Trilegtant Corporation and West Corporation (the “Consumer Coalition™). submit these Comments
in connection with the Federal Trade Commission’s notice of proposed rulemaking (the "Proposed
Rule™y amending the Telemarketing Soles Rule. 16 C.F.R. Part 510 (the “Rule”™). enacted pursuant
to the Telemarketing and Cousumer Friaud and Abuse Protection Act of 1994, [5 U.S.C Section
6101-6108 (the ~Act™). We thank you lor the opportunity to comment as part of the Commission’s
proposed rulemaking process. The members of tlic Consumer Coalition arc each recognized leaders
in their respective industries and ench markets products and/or services through a varicty of
methods including those currently reculated by the Rule and/or ths Propossd Rule. Industries
represented by the members of the Consumer Coalition include financial services, insurance,
healthcare, retail merchandising, teleservices. direct marketing and service providers.

A, The Rule and its Purpose

The Act. stgned into law by President Clinton in 1994. was intended to provide consumers
with additional protections from “unscrupalous activities from which no one benefits but the
perpetrator” and to “'strike an equitable balance between the interests of stopping deceptive
(including fraudulent) and abusive telemarketing activities and not unduly burdening legitimate

business.” 1lie Act directed the Commission to issue a rule prohibiting "deceptive™ and'or

' H.R. Rep. No. 20, 103" Cong., 2" Sess. 2 (1994). Part of the definition of burden the Commission is required to
be mindful of is the record keeping burden imposed on cempanies by a proposed amendment See 15 U.S.C.§
6102(a)(3).



“abusive” telemarketing acts or practices. 15 U.S.C. Section 6102 (a)(1),(2).> In response to that
requirement. the Commission issued the Rule in 1995,

The Act further directed the Commission to undertake a review proceeding to evaluate ths
operation and effectiveness of the Rule. Based on that proceeding (begun in November of 1999 and
concluded m or about May of 2000), tlis Commission has now proposed several major amendments
ti) the Rule. mcluding these that the Commission has deemed necessary to protect consumers from
“practices that may be coercive or abusive to the consumer’s interest in protscting his or her
privacy” and/or are, in the Commission’s view, “unfair.” ’

B. Telemarketing and Related Markcting

As Conoress has previously recognized. telemarketing provides numerous beneiits to
consumers and thr economy. Telemarketing provides consumers with lower cost goods and
services. increased availability and a wider variety of choices of goods amnd services, as well as
increased convenience in effecting their purchases. See H.R. Rep. No. 20 103 Cong. ™ Sess. 2;
139 Cong. Rec. H 934 (daily ed. March 2, 1993). Consumers arc able to complete their transactions
quickly and conveniently from the comfort of their home. thereby saving the time, effort. cost and
inconvenience 0f traveling t0 retail stores, which. in some rural areas, may be located fifty cr more
miles away. In fact, many Americans. including those in rural areas and those with lower incomes,
are eager lo receive the offers ol goods and services telemarketing calls bring to them.

Telemarketing also provides a cost-effective and efficient way for legitimate businesses to reach

consumers.

T Although “deceprion” is not defined in the Act it has been generally hsid to occur "if, farst, there is a
rzprsssntation, omission, or practice that. second, is likely to mislead constimers acting reasonab\ under the
circumstances, and third. the presentation, omission, or practice is material.” Sce 67 Fed. Reg. 4503, citing
Clitfdale Associates. 103 F.T.C. 110, 165. Similarly, “abusive,” is nor defined in the Acr. but is commoniy held to

s mean “wrongly used,” “perverted” and'or "misapplied ” See 67 Fed. Reg. 4310, n. 176.

67 Fed Reu 4518, citing. 15 U.S.C.§ 6102(a)(3)(A) and 67 Fed. Reg. 4546, Significantly, the term “right of
privacy™ or “righi to be left alonz,” f|rst enunciated by Samuel Warren and Louis Brandsis in 1890, has uniformly
been applied to cases of unwanted governmental intrusion into extremely personal matters and not to commercial
matters. See, e.g.. Olmstead v. U.S ,277 U.S., 438, 478 (1928) (Brandsis. J. dissenting); George W. M. Thomas.
Privacv: Right or Privilege: An Examination of Privacv after Bowers v. Hardwick, 39 Syracuse Law Review 875

(1988).




The telemarketing industry is among the fastest growing industries in the country. Indeed,
according to a stud) prepared tor ths Dirrct Marketing Association, outbound telemarketing' is now
the single largest direct marketing system in the country, employing over 3.4 million people
nationwide in 1999, Sec Economic Impact, U.S. Direct and Interactive Marketing Today. 1999
Forecast (the “WEFA Group™) at p. 14, This work force, “roughly as numerous as the nation’s
truck drivers assembly line workers or public school tsachers,” represents a major percentage of
those employed in rural citizs such as Albuquerque where it represents 3.3% Ofthe city's employed

population. See Louws Uchitelle, Answering 800" Calls Offers Extra {ncome but No Security. N.Y.

Fimes, March 27. 2002 at A19. In a time of stagnant or negative job growth in many sectors ofths
American economy, jub growth in the telemarketing industry exceeds the overall national job
crowth average. Secid.; WEFA Group at p. 36.

Further, outbound telephone marketing is the largest category of media spending for direct
marketers WEFA Group at p. 11, For example, a full forty percent (40%) of all new newspaper
subsciiptions are the result of telemarketing.  Sec Comment of ths Newspaper Association of
America. FTC File No P994414, at p 2 (May 30. 2000). Moreover, according to the American
Telemarketing Association, outbound telemarketing cenerated S661 billion in 200 I and is currently
expected to grow approximately 8.4% per vear to an expected $990 billion by 2006. As evidenced
by the above statistics. American consumers make frequent use O the telephone to purchase goods
and services; enjoy having freedom of choice to do so: and will continue to demand it.

Based upon the importance of telemarketing 10 consumers. marketers and the U.S. economy
at Jaree, itis critical that ihs costs of the Proposed Rule - to consumers ai well as the telemarketing
industy - be carefully weighed against the asserted consumer protection bsnefits thereof. Certain

hidden costs to consumers. including but not limited to direct and indirect economic. opportunity

Outbound telemarketing encompasses only calls made to a consumer from a marketer as opposad to an inbound
call — a call mads by a consumer 1o a marketer. When inbound calls ore censidered “relemarketing” the above-
referenced statistics become much lacger as should be fully quantified prior to the Commission's currently
scheduled public forum on this matter in June.


http://ciri$.cn

and frecdom of choice, are often overlooked by proponents Of **privacy-based" rsgulations. We
believe that this is the case with certain sections of the Proposed Rule as detailed below.
C. Position Summary

The members of the Consumer Coalition are strong believers in consumer choice. American
consumers can and should bc free to determine. on an individual basis, which marketing
solicitanons they choose to entertain and accept and how they will be charged for their purchaszs.
We also firmly support the standards of ethical business conduct established by the Rule and the
scope and intent of the Act. Accordingly. the members of ths Consumer Coalition would suppornt
amendments to the Rule that arc within the scope of the Act. are narrowly tailored to achieving a
material benefit to consumers and do not impose unnecessary burdens or artificial restraints on

consumers, commerce and/or commercial speech.  As detailed below, we believe that certain

provisions of the Proposed Rule, in their current form, exceed the scops of the Act™ and‘or will, at
the expense Of consumer choice, provide illusory consumer protrction benefits and impose undue
legitimate business<s and

additional  economic and administrative burdens on consumers,

- 7
commercial specch.

I1 @ thoughtful analysis of financial privacs protection “experiments” that resulted in such high costs tu consumers
that consumers themselves demanded that the lzgislature "act quickly to relieve them of the burden of greater
privacsy protection,” Peter McCorkell, Senior Counsel at Wells Fargo & Company, posits_lhﬂ! the reason mortzage
rates in tlie U.S arc a ful} two percentage points lower than those in Europe (or $125,000 less on a 30-year,
$230.000 mortsage) is, "'in niajor part, traced to easier access [0 [consumer financial] information [[m the US 1
See P. McCorkell, Twentv-six Words for Snow, Privacy and Information Law Report, Volume | fssue 9, May,
2001, p. 3. See also. generally, P. Johnson, The Hidden Costs of Privacv: Ths Potential Economic Iimpact of Opt-
In Data Privacv Laws in California, prepared for the Direct Marketing Asseciation, January, 2002.

An amendment 10 a federal agency's rules must be set aside where the agency has acted "in excess of statutory
jurisdiction, authority, or limitations, or short of statutory rights." 5 U.S.C.§ 706 (2)(C).

The U.S. Supreme Court has long protscted commercial speech under the First Amendment to the U.S.
Constitution requiring that the government show that a challenged regulation restricting Such speech directly
advances a substantial regulatory interest and that the restriction is narrowly tailored towards and uses the leas!
restrictive means in achieving that interest. See, e.g., In Vireinia State Board of Pharmacy v. Virginia Citizens
Consumer Council, 425 U.S 748 (1976); Sable Communications. Inc. v. FCC, 492 LS. 115, 126 (1989).

-
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I1.
COMDMENTS AKD RECOMMENDATIONS REGARDING THE PROPOSED RULE

A. Proposed Rule Sections 310.4(a)(5), 310.2(c) and 310.2(aa) (Abusive Telemarketing
Acts or Practices; Prohibition on Transfer of Billing Information)

. The Prohibition On The Transter Of Billing Information Exceeds The Scope Of The
Authoriy Granted To The Commission By Congress

The proposed amendment attempts to expand the hist of “abusive telemarketing acts or
practices” enumerated 1n the Act® ta prohibit all forms of telemarketing pursuant t0 which consumer
billing intormation 1s received by a marketer from anv source (including. apparently. a subsidiary or
aftiliatz) other than directly from the consumer -- even where the receipt and transter of such

information 15 specifically authorized by the consumer. See Proposed Rule Scction 310.4¢aj(3)

The term "billing information™ i defined in the proposed amendment as “any data that provides
aceess 10 a consumer’s or donor's account, such as a credit card...or dsbit card.” Seec Proposed
Rule Section 310.2(c) In essence. the Commussion argues that “pre-acquired account
telemarketing” (@ term that is not defined in the Propossd Rule) must bs prohibited because such
practice is per se “unfaw” and “may be coercive or abusive of a consumer's interest in proteciing his
or hsr pri\ﬂC}."g

The Commission's climination of a legitimate method of effectuating a consumer authorized
transaction — one that has existed for niore than tweaty-five vears: is widely used by reputable
husinesses (including banks. credit card issuers, insurers. health clubs. oil companies. service
providers, telecommunication providers anti retailers) and which benefits both consumers and
commerce. including through increased consumer convenience and savings (due to reduced
marketing costs), as well as increased consumer protection against account information theft - 1s

outside the scopc of the rule-making awthority granted to the Commission by Congress pursuant 10

the Act. Indeed, as Commissioner Swindle has pointed out in his concurring statement regarding

’ Acts or practices enumerated in the Acr as potentially abusive and, therefore, within the purview of the
Commission's rulemaking authority are. (1) a patiern of unsolicited telephone calli, (2) restrictions on when
during the day and night calls may be made and (3) disclosures made during calls, Sez 15 U.S.C. § 6102(a)(3).

° 61 Fed. Reg. 451 | and 4494; s=¢ alsa, concurring comment of Commissioner Swindle,67 Fed. Reg. 4346.
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this proposed amendment, “[n]othing in the language of the Telemarketing Act or its legislative
history indicates that Congress intended the Commission to use unfairness provisions to determine
which practices art abusive.”' Similarly. Congress was clear that “[iln directing the FTC to
prescribe rules prohibiting abusive relemarketing practices, it is not the intsnt of the Committee that
telemarketing practices be considered per se abusive.” F R, Rsp.,No. 20,103" Cong. 1* Sess. 4
(1993).

Further. Congress did not intend the Act to address privacy concerns. In fact, the sole
reference tu Uprivacy” in tlic Act is found in 1S U.S.C. Section Gi02(a)(3) which states that
“telemarketers mayv not undertake a pattern of unsolicited telephone call, which the reasonable
consumer woudd consider abusive of such consumer’s right of privacy.” Obviously, Congress’
intent to regulate an “abusive pattern” of telemarketing calls made to a consumer iii his or her home
[ends no legitimacy to the Commission’s attempt to prohibit the transfer of billing information used
with consumer consent hased on espousad financial privacy concerns.'' Indeed, “financial privacy”
was first geperally considered by Congress in connection with the Gramm-Leach-Bfiley Act. 13
U.S.CScction 680i-6810 (“GLB"), approximately five years aftsr the passage of the Act. The
proposed amendmient would also conflict with ceriain provisions of GLB (which was ennctetl after
the Commission's review of the Rule was concluded) and its enabling regulations, including those
issted by ths Commission (16 C.F.R. § 313.3(a)). the OCC and the FDIC as well as distinct
regulations issued by the FCC under the Telephone Consumer Protection Act of 1991. For
example, “banks” are governed by GLB and not the Rule/Proposed Rule. while subsidiaries and
affilintes of honks are governad by both GLB and the Rule/Proposed Rule

2 The Prohibition On The Transter Of Billing Information Conﬂicls_\\"ith Consumer
Choice And Is Not The Teast Restrictive Means Available To Achieve The
Commission's Expressed Purpose

The proposed ban on a legitimate and broadly used metiod ofeft?ec{uazmg consumet-
autherized transactions also conflicts with common sense.  Consumers understand and routinely

exercise their freedom of choice to consent to the transfer of their account information to effectuate

" Sse67 Fed. Reg. 4546.
"' Sazsupra notes 3-5.



thsir purchase of goods and services pursuant to both outbound and inbound telemarketing as well
as in ninny other marketing mediums  Indeed. in summarizing the results of a nationwide constinier
survey encompassing 2000 consumer interviews conducted to determine whether consumers
undersiand how and when they would be billed when read an actual “pre-acquired account
telemarketng™ script, the well-respected Luntz Research Companies ("Luntz™) found that “[ajn

incredible 83 percent of those pelied said the billing micthods are understandable.”™ (emphasis

original)  Further Luntz found that [ flulls 88 percent OF resoondents said the company was acting

fatelv. and that this was suthicient disclosure.” (emphasis criginal). A cop) 0f the Luntz survey
summary has previous!y been provided to the Commission  In short. with adequate disclosures
such pre-acquired account telemarketing ~is not likely to mislead consumers acting reasonably™ and
theretore 15 neither “abusive” nor “deceptive.” See 103 F.T.C. 110267 Fed. Reg. 4510. n. 176.

Furiher, a majority of the states attarnes s general. as exemplified by a number of recent voluntary

C‘

acrcentents cniered into between them and various national financial institutions and national
marketina companigs, have recognized that, when conducted with adequate disclosure. “pre-

acquired account telemarketing” is not abusive or deceptive and is entirely consistent with all

12

applicable federal and state laws and regulations.”” Similarly. ths Commission itself, in assisting in

ihe establishment of the Electronic Retail Association's Advance Consent Guidelines on this topic,
has implicith asread that propet disclosure can cure any pereeived financial privacy concerns with

ihis well-established billing practice. In fact, these self-regulatory guidelines art now followed or
exceaded by many organizations.”

3 Existing Seif-Regulatory Consumer Protections Are Effective And Additional

Reculation Would Provide No Material Benefit To Consumers. But Would Unduly
Burden Both Consumers And Legitimate Businesses

In addition 10 the self-regulatory practices of individual companies anti trads organizations

such as the Electronic Retailing Association and Direct Marketing Association! the self-regulators

" See e, Voluntary Assurance Agreement between Citibank, N.A. and the Attornevs General of Arizona,
California, Colorado, Florida, {dabo, {ilinois, Indiana, lowa, hansa;, Kentucky, Mar\.land Michigan, Mississippi.
Missourt, Montana. Nevada, New dexico, New York, North Dakota, Ohio, Oklahoma, Orec’on Pennsylvania and
Hawan and those voluntary agreements referenced by ths Commission at 67 Fed. Rep.4501, n. 30.

The Rule explicitly recognizes and relies upon the self. regulation of the elemarketing mdustry See 16 C.F.R.$

310.4(h)



practices imposed by payment system providers/merchant processors effectively eliminate
fraudulent use of pre-acquired account telemarketing. Indeed. such credit/debit card companies it
terminate @ marketer’s merchant account (thereby preventing the marketer from charging
credit/debit cards for its goods and services) if the marketer incurs excessive consumer chargebacks.

Not only would this proposed amendment fail to provide a material benzefit to consumers. as
described above, hut it is more likely to facilitate fraud than to prevent it For example. an
individual telemarketing sales representative calling a consumer (an "outbound call™) would.
pursuant to the Proposed Ruls. ke required to obrain billing information such as crsdit card number.
ete. dircctly from the consumer to eftect a sale and would therefore be prohibited from simply
obtaining the consumer’s express permission to “charge vour card on file with us,” "jour ABC
Bank Visa card™ or vour "credit card on file with ABC retadder.”  Thus, the individual sales
representative would now gain access to ths billing information (from the consumer) where
currently hs or she has no access to the consumer’s billing information at any time.  Simularly,
unscrupufous individuals could easily impersonate marketers (falsely claiming, for example, that
they represent a charity) and thereby easily obtain the billing information from the constinier and
use same for fraudulent purposes  Further, consumers will be harmed by increased costs of goods
and services that would directly result from the dramatically increased marketing costs associated
with complying with the Proposed Amendment.

4, Recommendations

Because the proposed prohibition on the transfer of billing information exceeds the scope of
the Commission’s rulemaking authority. that prohibition must be deleted inits entirety. In concept,
however. we believe that billing information should nor be obtained and used by a marketer to
effect @ charge 10 a consumer for pods or services unless and uatil the constinier expressly
authorizes the matketer to charge his or her hilling source. Accordingly, tne Commission should
"strike an equitable balance™ belween the interests of reducing potential misuse of this billing

method and not unduly burdening legitimate businesses as it IS required to do tinder the Act. See

H.R. Rep. No. 20. 103" Conp., 2 Sess. 2 (1991). We believe it would be equitable for the



Commission to require marketers using ""pre-acquired account tslemarketing"™ to obtain the
consumer's “Express Verifiable Consent” 10 the transaction. The marketer should, however, be
deemed to have satisfied this requirement if it meets any of the following “'safe harbor™ methods of
obtaining Express Verifiable Consent:'?

I Express written authorization by ths consumer; or

2 txpress oral authorization which is recorded and mads available to thz customer's

crsdit or debit card issuer/bank and which evidences both (1) the consumer's
authorization to charge a specitied amount for ths goods and‘or ssrvice that arc the
subject of the sales ofter and (i) identitication of the billing source to he charged that
15 reasonably specific. based upon the elemarketing method used (¢.g.. on inbound
calls: “the card you just provided.™ and, on outbound calls: “your card on file with
ABC retailer.” “yvour ABC Bank Visa card or “your card on file with us), or

) Written confirmation of the transaction that includes the information included in 2

above.

Relatedly, the overly broad and ambiguous definition of "billing information™ under Section
310.2{c) of the Proposed Rule should be clarified to better specify what “any data that provides
access to a consumer's or donor's account”™ means. In its discussion of this definition, the
Commission better explains that it means credit. debit. bank, utility, mortgage “numbers™ and "other
informaiion used to etfect a charge against a person’s account.” Sez 67 Fed. Reg. 4495, In essence,
only agoregate data that “unlocks a consumer’s account” should he encompassed within the
definition  Therefore. “aggrecate data that can effect r charge against a consumer’s or donor's
account SUCh as account number and erpiration date™ is a more precise and appropriate definitional
lanauage that would clarify that information that does not unlock @ consumsr's account. such as &

consumer’s nanie, address and telephone number, is not encompassed within PI’OpOSGd Rule Section

5310.2(cy. Smmularly, Proposed Rule Section 310.2(aa) should be clarified to explicitly state that

" These safe harbor methods are virtually identical to rhors enumzrated in ths Rule, 16 C.F.R.§§ 310.2(a)(3)()
through (111) requiring the verification of “novel™ billing methods.
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transfers of “Billing information™ after Express Verifiable Consent has been obtained (under |
through 3 above) is not a transfer "'for telemarketing purposes™ within the meaning of that Ssction.

Finally, any rulemaking by the Commission concerning the transfer of billing information/
“pre-acquired account telemarketing™ must pre-empt state law to prevent an undue burden on
legitimate businesses. The transfer of billing inforinntion is already governed by GLB (15 U.S.C.
Scction 6801-6810) and the myriad of federal regulations implementing same, including a
regulation afready issued by the Commission itself. See supra discussion at pp. 5-6. lnconsistent
state lewrslation would present a complex mineticld for national marketers to navigate with regard
o the transfer ot billing intormation. Even in the absence of state legislation in this area. pre-
emption 1s Still necessary to protect legitimate companies from exposure to the inherently
inconsistent regulatory and/or de tucto legislative eftorts of state authorities on this issue. which
efforts have been identitied by the Commission. See¢ supra note 12.

B. Proposed Rule Section 310.3(a)(3)(ii)(E) (Express Verifiable Authorization; Billing
Information)

! The Duplicative Disclosures Required By The Propossd Amendmsnt Would Not
Provide A Material Benefit To Consuinsrs. But Would Unduly Burden Both
Consumers And Legitimate Businesses

The proposed amendment expands the definition of “express verifiable authorization™
required when using certain "'novel” payment methods to include, among other new information to
be conveved to ths consumer during a telephone call, the consumer’s specific "billing information™
(defined in Section 310.2(c) of the Proposed Rule), including the name of the account and account

number that will be used to collect payment for the goods or services that are the subject of each

sales offer.  Under tlic Proposed Rule, for each upscll sale transacted on an inbound call the
macketer would be required to separately obtain/restats the consumer’s specific billing information.
The Conimission essentially argues that this amendment is necessary to ensure that consumers
“know which of their accounts will be billed." See 67 Fed. Reg. 4506,

For example, if a consumer calls a debit card issuer (“Issuer™) to activate a new debit card

(considered a "novel paynient method" under the Proposed Rule), the consumer may be oftered a

subscription to a magazine and‘or other third-party goods and services during the same call. Under

-10 -



the proposed amendment, the Issuer could not simply inform the consumer that the charge for the
magazing subscription, etc. would be placed on ths *dsbit card just activated.” {nstzad the proposed
amendment would require that (i) the Issuer's service representative be given access to the specific
credit card account number (thereby unnecessarily facilitating the theft of that consumer’s account
information) and (i1} provide the specific account number t0 the consumer T each separate
wansaction on that single call.  Similarly, the Propeszd Rule mandates that, if tlie [ssuer sends a
written confirmation of tlie magazine subscription enrollment to the consumer, ths account number
charged be included thereby unnecessarily facilitating the thett of that information through the mail.
See Proposed Rule 310.3(a)(3)(ii){A) ant! 67 I'ed. Reg. 4306,

Requiring tlie multiple repetition of a consumer's account number as a required element of
Express Verifiable Authorization, particularly during multiple sales on an inbounil call.
unnccessarily increases call fength up 1o 50%, imposes a substantial inconvenience on the
consumer, adds burdensome administrative/technological requirements (and thereby increases
marketing cost and, in turn, increases costs of goods and services paid by ths consumer) with no
apparent benefit Lo the consumer. For example, under the Proposed Rule, if a consumer calls a
travel agencs (in possession of his or hsr dsbit card information as a result of prior bookings) and
the travel agency offers to book additional reservations such as hotel and car (an upsell), it would be
required t0 separately obtain the constimer's debit card account information for ths hotel and car
portions of the trave| reservations. Obviously, this runs contrary to the constimer's purpose in
emplosing @ travel ageney — to make travel arrangements convenlently.

2. Recommendations

For each distinct transaction. the marketer should be required to identify the hilling source to
be charged with reasonable specificity based upon the telemarketing method used (e.g., inbound or
outhound calling).  See supra discussion at pp. §-9. In short. consumers fully understand the
meaning of billing disclosures such as the annual subscription fee 0f $29.00 “will be billed to the

account vou just provided™ or “to vour ABC Bank Visa account™ or to your "crsdit card on file with



ABC retailer.” For this and the other reasons set forth above, Section 310.3 {a)(3)(i1) (e)of the

Proposed Rule should be deleted in its entirety.

C. ProP_ose_d Rule Section 310.2(t) and Proposed Deletion of Section 310.6(d) of the Rule
(Definition of ""Outbound Call™)

. 1he Expanded Definition Of “Outbound Call” To Include An "Inbound Call" [s Not
The Least Restrictive Means Available TO Achieve The Commission's Express=d
Purpose

The proposed amendment expands ths definition of "outbound telemarketing call™ (a call
initiated by a tefemarketer) to include an 'inbound upscll telemarketing call™. signiticantly
expanding the scope of the Rule. Essentially, the Comimission argues that the practice of “inbound
upseliing™ or offering a consumer another product or service, including those sold by an attiliate or
third-party, after the consumer has purchased an initial product or service (during a call originated
by a consumer) is a recently-created marketing method and that treating all inbound calls like an
outbound call s necessary to ensure that constimers recelve adequate disclosure of the identity of
the ofteror of the upsold product or service and the purpose of the upsell. See 67 Fed Reg. 4300.

The Rulls currently exempts inbound telemarketing from its purview for logical reasons.
What makes an inbound call different froni an outbound call is that it is initiated by a consumer to a
marketsr  When tlis consumer calls to purchase goods or services, he or she directly provides
(during ths call) his or her billing information for that purpose thereby employing what the
Cemnussion has characterized as “the most [undamental tool consumers have for controlling
commercial transactions. i.e.. withholding the information necessary to effect payment uniess and
unti! thel have consented to buy.” 67 Fed. Reg. 4315.

“Inbound upselling”™ has been in general use for approximately twenty-five years and:
exclusive of outbound telemarketine. represents a significant marketing method used by many
companies not today considered 0 be “telemarketers” under the Rule. "Inbound upselling”
preserves ths highest level of consumer protection because the consumer is specifically asked and
consents to the additional goods or services being charged to the same billing source the consumer

provided and/or accessed just moments before. Expanding the current definition of an otrtbound

call to include all inbound calls, is not required to achieve the Commission's stated objective of
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ensuring that consumers understand that they are dealing with multiple sales offers and multiple
seilers  Further, thz proposed amendment has many unintended but serious conssquences on
legitimate businesses. For example, under the existing Rule an "outbound" call may not be mads to
any person who is listed on a federal, state or company specific do-not-call list and, under the
Proposed Rule. this prohibitioii would now apply to "inbound™ calls. Untortunately, there is no
practical way for a marketer to determine, in tlic middle of an inbound call. whether the consumar is
onrany do-not-call list

Further, contrary to the Commission’s assumptions,” the impact of the proposed change
would be to unnecessarily increase inbound call length by 30% or mors and thereby increase the
costs of goods and services to consumers  Similarly. the new record keeping. public disclosure and
coliection of information burden under the Rule will be exponentially greater ai a result of this
major amendiment.  For example, many Inbound call centers (facilities that receive only consumer
initiated calls such as mail order catalog companies) do not currently have the technological
capacity to record inbound calls (for consumer authorization verification purposes) which recording
would, in effect arid practice. bs required under the proposed amendment as it is for outbound calls.
Such technology con cost up to several million dollars for each aftected company to install arid is
simply out of reach for all but the largest businesses. Moreover. the record keeping requirements of
Section 310.3(a) will require five separate categories of records of all inkound calls to be kept,
including recorded consumer sales verifications for two years, all of which represents a new and
signiﬂcant “paperwork” anti financial burden on inbound marketers, including crecit card issuers,
insurance conipanies, direct marketers. utility companics anti catalog companies

5 Recommendations

For all the reasons identified above. Proposad Rule Section 310.2(t) should be deleted and
existing Section 310.6(c) should not be moditied. Further, the Commission should submit this

portion. as well as all other portions, of ihc Pmpossd Rule to the Oftice of Management and Budget

(“OMB") for detailed revieww and comment. See supra note |

" See 67 Fsd. Reg. 4534



Notwithstanding the foregoing, we believe that an egiiitable balance can be struck between
the expressed purpose of providing consumers with the identity of each upsell offeror and not
unduly burdening legitimate business. Speciticatly, for each upsetl offer mads during an inbound
call made on behalf of a third-party (whether an aftiliate or an unrelated party) of the entity offering
ths primary product or service that is the siibject of the inbound call, the marketer should clearly
advise tlic. consumer of (1) the identity of the oftzror of the upsold prodiict or service and (i) ths
pumpose 0f the upsell. However, these requirements can and should be made without expanding the
scope of the Rule

D. Proposed Deletion of Section 310.3(a)(3)(iii) of the Rule (Express Verifiable
Authorization; YWritten Confirmation)

1. The Proposed Amendment Would Nor Provide A Material Benetit To Consumers,
Rut Weuld Unduly Burden Both Consumers And Legitimate Businesses

The proposed amendment deletes tha existing provision permitting a marketer to obtain a
consumer's "Express Verifiable Authorizauon™ in sales involving payment by negotiable paper and
othsr mcthods where the payment method does not have the protections provided by or comparable
to those available under the Fair Credit Billing Act and’/or the Truth in Lending Act (collectively,
the "Acts") by confirming the transaction in writing prior to submitting ths consumer’s billing
inforinntion for pavment. The effect of the deletion is that written authorization (constinier
signature as defined by Proposed Rule Section 310.3(i)) and taped oral authorization (as defined by
Proposed Ruls Section 310.3(a)(3)(i1)) would be ths sole permissible methods of obtaining "express
verifiable” authorization to such transactions. The Conimission essentially argues, without
evidentiary citation. that the written authorization confirmation method is “rarcls used™” and “subject

to abuse™ and should, therefore. be eliminated. See 67 Fed. Reg. 4508.

The existing written authorization confirmation method is readily available, straightforward,
reliable and s currently used by many marketers. It is also a far less cumbersome and costly
confirmation method than the recording or signature alternatives provided under the Proposed Rule.
Every authorization confirmation method is, of course. subject to abuse by unscrupulous marketers,

but that unsupported concern alone is insufficient reason for deleting one of only three **safe harbor™



methods of verification authorization. See, e.g., Edenfield v, Fane, 507 U.S.766, 765 (1593}

Katharine Gibbs School v. Federal Trade Commission, 612 F. 2d 658 (2nd Cir. 1979) (Commission

must demonstrate that issued regulations are based upon "substantial evidence.™)

2. Recommendations

As set forth above, Section 310.3(a)3)(iii) of the Rule should not bs deleted. If the
Proposed Rule 13 retained 1n any form, it should be clarified to state that debit cards. which are
voluntarity afforded protections comparable to thosc provided tinder the Acts by debit card issuers,
are excluded from the Proposcd Rule. This is particularly important because marketers simply havs

no way of distinguishing between a dsbit card and a crsdit card on sales calis

E. Proposed Rule Section 310.4(b)(1)(iit)(B) (National Do-Not-Call List)

. The Imposition Of A National Do-Not-Call List Exceeds Ths Scope Of The
Authority Granted To The Coinmission By Congress

The Commission proposes to implement a national do-not-call list and, in support thsreof,
quotes its Congressional instruction to prohibit "pattern of unsolicited calls which the reasonable
consumer would considsr coercive of such consumer’s right to privacy.”” 67 Fed. Reg. 4518,
citing, 153 U.S.C. Ssction 6102(a)(3}(A). As previously addressed herein. this provision lends no
support whatsoever to the proposition that Congress intended the Act or the Commission to address
“privacy concerns.”*® In short, legitimate (i.c., non-deceptive non-abusive) calls are simply outside
of ths scops of the Commission's regulatery authority. See supra notes 2-4.  Moreover, the
Commission has no authority to declars legitimate telemarketing practices per se abusive. See H_.R.
Rep.,No. 20, 103 Cong. 1* Sess. 4 (1993)

2. [f The Commission Had The Requisite Authority To Impose A National Do-Not-Call
List, Pre-Emption Of State Do-Not-Call Lists Would Reduce The Undue Burden On

Businesses
The Proposed Rule does not pre-empt state [aw. Accordingly, each state is free to enact its
own legislation which ma) be more restrictive, less restrictive Or the same as the Proposed Rule.

National marketing campaigns are not, however, conducted on a state-by-state basis. Rather,

marketers call from multiple locations into multiple states simultaneously. Compliance with the

16

See supra discussion atp. 5
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every increasing number of state do-not-call lists'’ is complex and burdensome. State do-not-call
statutes vary from each other as well as from that of ths Proposed Rule. The problems that arise
from multiple and conflicting lists are obvious. If a company marketing in all 50 states, is forced to
purchase 50 different state lists plus tlis District of Columbia as well as a national list every quarter,
it will tncur a significant direst economic burden as well as many indirsct burdens. In short. it is
beyond doubt that the creation of a national do-not-call list will cause enormous revenuc losses to
legitimate marketers anti that such impact is required 1o be weighed by the Conimission. Sec supra
note |. Additonally, the agaregale eflect of purchasing 52 different do-not-cnll lists, in various
computer formats, will cause companies to expend substantial resources to inregrate the different
computer formats into one database compartble with the company’s calling dawbase. This is ths
same type of problem Congress faced regarding the Telephone Consumer Protection Act (TCPA) in
1992, Inthat recard, Congress instructed tlic FCC, in determining whether 1o require a national do-
not-call database, to “consider the different nceds of telemarketers conducung business on a
national. regional, state or [ocal level.' 7 FCC Red. 8732 (1932). After an exhaustive study, the
FCC concluded that a company spccitic do-not-call list was an equitably balanced way to protect
consumers without placing an undue burden on legitimate marketers. fd. at p. 14. Thnt concluston
is just as valid today

Existing Company Specific Do-hot-Call Lists And Self Hslp Rsmzdies Currently

Available To Consumers Are The Least Restrictive Means Of Achicving The
Commission’s Expressed Purpose And Maintaining Consumer Choice

A company specific “do-not-call™ list is an equitable way to empower consumers to make
informed purchasing decisions and to presene consumer choice. Indeed the FCC determined
company Specific do-not-call lists arc preferable to a national do-not-call list because the former
more cifectively preserved consumer choice. See 67 Ted. Reg. 8752 1 14. 0. 2+ Those consumers
who do not wish to receive calls from particular companies can simply inform the caller at anytime
during the call. For those consumers who want to receive certain types Of calls, the Rule allows

them the freedom to determine which calls they want to receive and prohibit those they do not.

‘" There arc currently twenty-one state do-nor-call statutes, eight pending state legislative do-nor-call list proposals
and two pending federa! do-nor-call list legislative proposals.
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Consumers can also place themselves on the Direct Marketing Association's well-established
Telephone Preference Service List without cost. In addition to the foregoing existing "self-help™
remedies available to consumers without charge, producis and services available to constimers. such
as —caller id,"" can be used to screen calls of every nature at their discretion. Significantly. the
availability of self-help remedies reduces or eliminates the need for regulation and makes it

increasingly excessive and unnecessary and, therefore, subject to serious constitutional challenge.

See. o, Thomas W. Bell, Internet Privacv _and Self-Reuulation: Lessons from the Porn “Wars,

CATO Briefing Paper No. 65, August, 2001 at p. 4.'°

How Will The Proposed Do-Not-Call List Be Funded, Malatained And Administered
And How Much Will It Cost Consumers?

.

The Commission has nor provided any substantive details on how the proposed national do-

not-call list will be initially funded, maintained or administersd. Therefore, we can only assume
that consumers, through higher federal taxes, will bsar all the costs thereof regardless of whether

they choose to put their name on it or not."”

. Recommendations

We strongly urge the Commission to reconsider the propriety of its proposal in light of the

above Further, the Commission should submit this portion as well as all other portions of the
Proposzd Ruls to the OMB for detailed review and comment. See supra note |

I11.
CONCLUSION

As detailed above. the members of the Consumer Choice Coalition strongly support the

intent and purpose of the Rule and tha Act We also strongly believe thnt. as drafted, Sections

310.:4(a)(3) and 310.4{b)(111)(B) of the Proposed Rule are not within the scope of the Commission’s

" Professor Bell discusses the successful constituzional challenges to legislation restricting Internet speech classified

- as indscent or harmful to minors by arguing ths availability ofself-help alternatives.

" Wi FCC, in oomme: }
between 520 to SSO million in the first vear and $20 million each ysar thereafter. Sze 7 FCC Red. 8732 1 14
(1992)  Although not inciuded lor notice and comment as pan of the Proposed Ruls. the Commission has, in
connscrion with its budgst request for fiscal year 2003, estimated, without support or explanation, that it would
coilect $3,000,000 “from a do-not-call fee" to be charged unidentified persons/entities. See Prepared Statement of
Chairman Muris Before the Subcommittze on Commerce, Justice, State, and the Judiciary dated March [9, 2002 at

p. 9.
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authority under the Act and that those Sections as well as Sections 310.3(a)(3)(ii)(E) and 310.2(t)
are not carefully balanced to avoid undue burdens on consumer choice, legitimate businesses or

commercial speech  Accordingly, we strongly urge you to reconsider these Sections of the

Proposed Rule and modify each of them as recommended above.
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AN ECONOMIC ASSESSMENT OF PROPOSED AMENDMENTS
TO THE TELEMARKETING SALES RULE

by

James C. Miller ll, Jonathan S. Bowater,
Richard S. Higgins, and Robert Budd'

June 5, 2002

I Introduction

Capital Economics and LECG Economics-Finance have been retained by the
Consumer Choice Coalition to assess the economic impact of the Federal Trade
Commission's ("FTC's") proposed amendments to the Telemarketing Sales Rule, 16
CFR Part 310 ("TSR"). The TSR became effective on December 31, 1995 pursuant to
the Telemarketing Consumer Fraud and Abuse Prevention Act signed into law on
August 16, 1994 ("the 1994 Act"). The 1994 Act was further expanded by the USA
PATRIOT Act of 2001 to cover charitable solicitations. As mandated by the 1994 Act,

the FTC completed a review of the TSR and has proposed to amend and extend its

coverage

Dr Miller and Mr. Bowater are Chairman and Economist, respectively. of Capital Economics, an
economic analysis group associated with the law firm of Howrey Simon Arnold &White, LLP, with
offices in Washington, DC, other locations across America, and in Europe. Dr. Higgins and Mr. Budd
are Director and Consultant, respectively, of LECG Economics-Finance, an economic consulting firm
with offices in Washington, DC, Emeryville, CA, and other locations around the world.



In this study we address the more significant proposed changes to the TSR on
both the telemarketing industry and consumers. The key proposed changes are: (a)
creation of a national "Do Not Call" ("DNC") list, (b) expansion of the definition of an
outbound call, (c) possible prohibition of "dead air" caused by predictive dialers, (d)
prohibition on the transfer of consumers' billing information, and (e) extension of the
express verifiable authorization rules and removal of written transaction verification, In
performing the analysis, we rely on publicly available data as well as proprietary data

provided by members of the Consumer Choice Coalition ("Coalition").

We find that some of the proposed amendments vary in their net impact and thus

the reasonableness of their rationale. Our principal findings are as follows:

1. The DNC proposal appears to be a cost-effective means of enabling those who wish
to block calls from telemarketers, provided that this national system pre-empted the

plethora of state DNC regimes. Otherwise, use of devices which consumers can attach
to their telephones and the current company-specific DNC regulations would be a better

approach.

2. A "zero-abandonment rate" requirement for predictive dialers would deny the
benefits of this technology altogether and raise costs to consumers. The optimal
balance between costs to consumers and costs to telemarketers (eventually passed on
to consumers) is a rate higher than zero, but lower than 18 percent — with the common

standard of 5 percent appearing reasonable.

3. Restricting the transfer of billing information would deny consumers and producers
alike a simple, fast, and accurate means of facilitating a market transaction. The costs
associated with the proposed amendment are likely to be substantial; the evidence on

benefits appears to be speculative.

4. Disallowing written confirmation to the consumer as a means of verifying an
authorization would raise costs to a portion of outbound telemarketers and almost all
inbound telemarketers, and eventually would raise prices to consumers — without

evident offsetting benefits.



5 Applying to inbound "upsells" the same rules that now apply to outbound sales (DNC
"scrubbing,"” restrictions as to time of sale, and [as proposed] prohibitions on transfer
billing and limits on methods of authorization) is not appropriate, based on any
reasonable assessment of benefits and the substantial costs to telemarketers, and

ultimately to consumers.

In short there are actions that the Commission might take to amend the TSR
that may enhance the efficiency of the marketplace, but other actions that would clearly
impose significant costs on the industry — and ultimately consumers —which would not

be offset by consumer benefits.

. Overview of the Telemarketing Industry

Telemarketing - using the telephone as the principal means of marketing to
consumers and establishing a sale —consists of two types of services: outbound calling
and inbound calling. In outbound calling a telemarketer initiates a call to a consumer to
promote and facilitate the purchase of goods or services. Inthe case of inbound calls a
telemarketer promotes and facilitates the sale of goods or services in the course of a

telephone call initiated by a consumer.

Inbound telephone services are typically classified into five principal categories,
based on the types of calls with which they deal: direct TV response, customer
services, banking/financial customer services, catalog response, and reservation
services.! Inthe course of the call a telemarketer may offer the caller goods and

services to purchase or the caller may be transferred to another telemarketer who will

1 Direct TV response is a service in which telephone operators take orders from consumers who are

responding to T\ advertisements for goods and services. Customer service is a service in which
telephone operators handle consumer inquires or requests for helpin using goods of services (for
example, consumers might call the customer service number requesting help in operating their
computer). Banking/financial customer services provide consumers with information on or assistance
with banking Or financial products (for example. consumers might call their credit card company to find
out their credit card balance). Catalog response takes orders from consumers who wish to purchase
goods or services from a catalog. Reservation services make reservations for consumers (for
example, lodging or car rentals).



offer such sales. This practice is known as “upselling.”2 Upselling may also take place
in those cases where the inbound call is not for the purpose of purchasing goods or

services.

The telemarketing industry represents a significant and growing part of the U.S.
economy. According to a forthcoming study, outbound consumer telemarketing
generated $274.2 billion in product sales in 2001, representing almost 4 percent of all
U.S. consumer sales.? The same study estimates that product sales will grow by 8
percent annually, reaching $402.8 billion in 2006. Employment is equally significant:

the study estimates that some 4.1 million Americans were employed in telemarketing in

2001.4

Industry figures for inbound telemarketing are not readily available. However,
using information from Datamonitor on the ratio of inbound to outbound calls®, and
information from Coalition members on the typical percentage of inbound calls that are

offered upsells, the value of sales from inbound calls is estimated to be around $1,228

billion for 2001.6 Under the proposed amendments upselling would be subject to the

2 Upselling is not necessarily limited to inbound calling. if a consumer were offered another good or
service in the course of an outbound call, it would also be considered upselling. Obviously the term

"upselling" is to be distinguished from the unethical and unlawful practice known as "bait and switch."

3 Two starling sources — the WEFA Group's estimate of the value of outbound telemarketing sales and
the FTC s estimate of the number of outbound calls — are available from which sales and cost figures
can be derived Members of the Coalition inform us that the sales and cost estimates derived by
WEFA are more accurate, accordingly. we use those figures. Ifthe FTC's estimate were used as the

starting point, the derived sales, cost, and call figures would be 53 percent lower.

4 Forthcoming study by the WEFA Group, Economic Impact: U.S. Direct and Interactive Marketing
Today, 2002 Forecast. A March 27,2002 New York Times article stated that “[ajccording to industry
estimates at least 3 5 million people work at call centers, . [butthe] total is probably higher, perhaps

as many as 6 million, according to estimates cited by Call Center Magazine, Including one estimate
from Datamonitor, a research firm "

Edl

Datamonitor is a business information company that collects and reports data on a range of industries,
In a recent report. Customer Relationship Cutsourcing 2000-2005, Datamonitor estimates that around
65 percent of telemarketing calls are inbound and around 35 percent are outbound.

6 This figure seems high, constituting over 17 percent of personal consumption expenditures in 2001.
(See Council of Economic Advisers. Economic Indicators, April 2002, at 1.) Nonetheless, it is
uncontestable that the volume of calls affected by the proposed amendments is very substantial.



TSR. Inbound upselling alone is estimated to represent around $180 billion of the total
value of sales from inbound calls for 2001.7 Clearly, inbound calling and inbound

upselling are also significant parts of the U.S.economy.

The success and growth in consumer telemarketing is evidence that it
constitutes an efficient method of promoting and facilitating the buying and selling
goods and services. Telemarketing can inform consumers of goods and services about
which they have little or no knowledge, and consumers can make purchases from the
comfort of their own homes. Moreover, consumers can ask questions and get answers
about the product or services being offered. Telemarketing enables firms to sell goods
and services directly to consumers without the expense of establishing and maintaining
a physical retail presence. Telemarketing is also a cost-effective method of direct
marketing. For example, while the cost of contacting a consumer is lower using direct
mail, the likelihood of a positive response through telemarketing is typically very much

higher.8

lHl. The Current TSR

The current TSR, which implemented the 1994 Act, is intended to improve
consumer welfare by prohibiting specific telemarketing acts or practices considered to

be deceptive and/or abusive. The key elements are as follows:

o Telemarketers are required to make specific disclosures of material information
regarding the sales transaction (for example, the terms and conditions of any

refund, cancellation, exchange or repurchase policy) (§310.3(a)(1));

e Telemarketers are prohibited from misrepresenting material information (for

example, the performance or efficacy of a product) (§310.3(a)(2)};

Attachment 3 contamns further details of the calculations used to derive an estimate of the total value of
inbound telemarketing and inbound upselling

8 Edward Nash Direct Marketing Strategy Planning Execution 2000, at 467



o Telemarketers may only call consumers between 8:00 a.m. and 9:00 p.m.

(§310.4(c)):

e Telemarketers may not call consumers who have asked not to be called again
(§310.4(b)(ii)); and

o Telemarketers must obtain express verifiable authorization for payments that
involve any form of negotiable paper (for example, a check or draft) drawn on a

person's checking, saving, share or similar account (§310.3(a)(3)).

Under the 1994 Act both the FTC and state attorneys general are authorized to enforce
the TSR in federal court As of January 2002, the TSR had resulted injudgements
amounting to more than $152 million in consumer redress and $500,000 in civil

penalties.?

Telemarketers are also subject to FCC rules that went into effect in 1992
implementing the Telephone Consumer Protection Act ("TCPA") of 1991. These rules
are concerned with how the telephone can be used for the purpose of selling goods and
services. The most significant elements require that telemarketers: (a) observe strict
limits on calling hours, (b) maintain a DNC list, (c) have a telemarketing policy, (d)

maintain a training policy, and (e) disclose name and contact information.

The FCC's rules are consistent with the TSR. For example, the DNC list
required by the FCC is company-specific. Telemarketers must maintain lists of the
numbers of all individuals who request not to be called, and once an individual has
requested not to be called, the telemarketer must refrain from calling that individual for
a period of 10 years. The TCPA directed the FCC to explore the possibility of
establishing a nation-wide DNC list. However, after assessing the proposal, the FCC
concluded that it "is not an efficient, effective, or economic means of avoiding unwanted
telephone solicitations.”?

9  FTC Press Release, January 22, 2002.

10" FCC Report and Order (FCC 92-443), September 17, 1992, at 15



IV.  Proposed Amendments to the TSR

Pursuant to an extensive review, the FTC has proposed amending the current

TSR, increasing the level of restrictions on telemarketers' operations and extending the

TSR’s reach. The principal proposed amendments are as follows:

Creation of a national "Do Not Call* ("DNC") registry for consumers to

supplement the current company-specific DNC provision;

Modification of the definition of an outbound telephone call to include those
situations in which a consumer on an inbound call is either transferred to a
separate telemarketer for the purpose of being offered another good or
service, or is offered a good or service from a different seller by the same

telemarketer ("inbound upselling");

Extension of the express verifiable authorization rule to cover all transactions
in which the payment mechanism lacks dispute resolution protection or
protection against unauthorized charges comparable to those available under
the Fair Credit Billing Act and the Truth in Lending Act, and removal of the
provision allowing telemarketers to obtain express verifiable authorization by
confirming the transaction in writing prior to submitting the customer's billing

information for payment;

Prohibition of the practice of receiving any consumer's billing information from
any third party for use in telemarketing, or disclosing any consumer's billing
information to any third party for use in telemarketing, and a requirement that
the customer must receive additional information for an authorization to be
deemed verifiable: the name of the account to be charged (€.,
“MasterCard”) and the account number, which must be recited by either the

consumer or the telemarketer; and

Clarification that the use of predictive dialers resulting in "dead air" violates
the Rule.



V. Impact of Proposed Changes

While the proposed changes to the TSR are designed to benefit consumers by
circumscribing certain telemarketing practices, they would have significant impacts on
telemarketing firms' costs, which would then lead to higher prices and/or reduced
availability for consumers. The relevant concern, then, is assessing these respective
impacts. The impacts of the proposed changes with respect to outbound and inbound

telemarketing are assessed in the next two sections.

The proposed changes may have other impacts not directly affecting costs and
prices. For example, they may also increase the risk of identity theft by exposing
telemarketing operators to consumer account information for the first time — a concern
that is real, though difficult to measure. Inthe main, these possible adverse impacts

are not addressed in this report

Outbound Telemarketing

For outbound telemarketing, which involves telemarketers initiating calls to
consumers, the key element driving the direct cost of selling goods or services Is the
number of calls made per hour. Telemarketing firms' principal direct inputs for making
calls are telephone lines and telephone operators. Given a particular rate for
converting calls into sales, the more calls that can be made per unit of time, the lower
the cost per sale. Because the proposed amendments would slow down the number of
calls per unit of time, they would have a significant impact on the cost per call. In
addition to direct call costs, telemarketing firms have to purchase customer lists and
various state DNC lists, against which their calling lists have to be checked (a process

known as "scrubbing"). The proposed changes would also raise these costs.

Proposed National DNC list



Many people do not want to be bothered with calls from telemarketers. Creating
a DNC program is one way of serving this objective. However, other approaches do
exist. Electronic devices that attach to a telephone line can either block telemarketing
calls (e.9., the "Telezapper") Or enable an individual to screen their calls (€.g., caller ID).
Assuming that 10 percent of the (approximately)'? 115 million households in the United
States wished to block calls from telemarketers, the cost of their purchasing a device,
using the $50 cost of a Telezapper as an example, would be approximately $77 million

per year, assuming the device had a 10-year useful life.2

Services such as caller ID have a monthly charge in addition to the up-front cost
of the device: equipment costs can be as low as $9.99, while monthly fees are around
$7.50.73 Caller ID does not stop a call, but does allow call screening, giving an
individual the option of whether or not to take a call. However, it is not always possible
for an individual to determine whether a call is from a telemarketer, and caller ID is not
available in all regions. Another solution for those not wishing to receive telemarketing
calls is to make use of a service offered by some local telephone companies which
enables a household to restrict the calls it receives to only those from people who have
been given the household's pass code. Telemarketers are necessarily blocked

because they would not have access to the pass code. This service costs around $3

monthly 14

11 The current DMA DNC list includes approximately 4 million registered names (FTC Notice of

Proposed Rulemaking at 72) That is less than 4 percent of the number of households in the United
States Conservatively, we assume that under a national DNC program more than twice that number

of households would wish to block calls

12 115 million x 0 1 x $50 per Telezapper = (1.03)*10 [real rate of interest compounded over 10 years] =
10 years useful life With economies of volume, one could anticipate the unit cost to fall. Thus the
figure cited might be considered an upper bound on the cost of taking this approach.

13 $9 99 is the lowest price for a Caller ID device on BestBuy.com, $7.50 is the monthly fee for Caller ID
from Verizon.

14 33.001s the monthly charge for this service from Verizon (there is also a one-time charge of $2.50)


http://BestBuy.com

Yet another approach is the simple answering machine, which consumers can
use to monitor incoming calls and refuse to "pick up" at their option. The cost of a
usable solid-state answering machine (one that should work for several years) is

approximately $20.15

A national DNC list is the approach to preventing unwanted telemarketing calls
that would be mandated by the proposed amendments.'® Although the exact details of
how such a national DNC list would operate for the consumer have not been spelled
out, it is likely that it would involve consumers' registering their desires not to receive
telemarketing calls (except for possibly those from a selective list) with the FTC, most
likely via a 1-800 telephone number. These DNC numbers would be maintained in a
database, which would then be accessed by all telemarketing service bureaus selling

either their own firm's or a third party firm's goods or services.

Under the proposed rule, user fees imposed on telemarketers would fund the
national DNC program.'” The fees would be based on the number of different area
codes of data a telemarketer uses annually. Each telemarketer would be charged $12
per year for each area code of data they use. The annual fee would be capped at
$3,000, which would be charged for using 250 area codes of data or more. The FTC
estimates fees totaling approximately $3 million would be needed in Fiscal Year 2003 to
cover part of the cost of operating a national DNC program.’ Based on the number of
telemarketers that access the various state lists, the FTC estimates that 3,000
telemarketers would pay for access to the national DNC registry. This implies that the

FTC anticipates receiving an average annual fee of $1,000 from each telernarketer.

15 The lowest price for a digital answering machine on BestBuy com s $19 99.

1G It 1s worth noting that personal devices block all unwanted calls and are notjust limited to those within
the scope of the FTC rule

7 ETC Notice of Proposed Rulemaking Telemarketing Sales Rule User Fees

'8 The FCC has proposed a total budget of $5 million for the first year of a national registry This may
turn out to be an insufficient sum' we understand that the attorney general for California has recently
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In addition to the costs the FTC would incur operating a national DNC registry. a
number of telemarketing firms would have to invest in equipment to enable them to
comply with the proposed DNC program. While almost all outbound telemarketing firms
presently have equipment enabling them to comply with state DNC registries (this is
discussed below), a large number of firms specializing in inbound telemarketing do not.
As discussed in greater detail in the next section. significant expenditures for new

equipment would be required to comply with the proposed rule.

Given that the objective is enabling those who do not wish t0 receive
telemarketing calls, the national DNC list approach would be appropriate only if the
associated costs were less than the costs of various self-help alternatives (e.g.,
Telezapper and caller ID). There are two complications in this straightforward
calculation. The first is that as many as 24 states have enacted laws to create and
enforce their own DNC lists. Because telemarketing is not carried out on a state-
specific basis, telemarketing firms are subject to a plethora of different DNC restrictions
and have had to invest in technology that allows them to meet all such DNC
requirements. Inaddition to these technology costs, telemarketing firms face the on-
going costs of purchasing each state's DNC list (most states require firms to purchase
updated lists regularly to ensure that they are current), and every call list has to be
checked, or scrubbed, against every DNC list to remove any listed number. Thus, for
each new DNC list telemarketing firms face the cost of the fee to purchase the DNC list
and the cost of the additional processing, Further,a new DNC list will not necessarily
use the same database software as other DNC lists (the 24 states do not all use the
same software), This imposes additional costs on telemarketing firms which must
purchase a range of software packages in order to comply with every DNC list, due to

the incompatibilities and inconsistencies among the various lists.

A federally-imposed, national DNC program that simply added to the current

array of state DNC schemes would be one more, albeit huge, list that telemarketing

asked fora budget increase of $8 2 million for a proposed DNC program (American Teleservices
Association)
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firms would have to obtain and process, adding to their costs. In addition to the $1,000
per year that the FTC estimates each telemarketer would pay on average to access the
registry, we understand that telemarketers would require around two hours of
processing time to scrub the lists, at a cost of around $50 per hour. Under the
proposed national DNC program, a telemarketer would be required to reconcile his lists
on at least a monthly basis. Assuming that 12 updated national DNC lists were
obtained per year and given the average annual fee of $1,000, this would imply a total
annual cost of $2,200 for each telemarketer to comply with the national DNC program.
Given the FTC’s estimate of 3,000 telemarketing operations, this would imply a total
annual cost of $6.6 million.1® Again, if the national program were in addition to the
current plethora of state programs, the overall cost of the DNC approach could be quite

exorbitant.

On the other hand, if the national DNC list preempted the state lists, the cost of a
national DNC program would be much more reasonable and would appear to be the

least costs method of enabling those who wished to avoid calls from telemarketers.

The second complication to the straightforward calculation of the cost-effective
means of eliminating unwanted calls from telemarketers is that in some respects a DNC
regime is an advantage to telemarketers: it is not in their interest to spend time calling
households that do not want to be called. To this end the Direct Marketing Association
established a voluntary DNC list on which households can register. The list is available
to all telemarketers, and all members of the DMA are obliged to comply with the list and
typically do so. (A shortcoming of the DMA list is that its enforceable reach is limited to

those firms that are members of DMA.)

To sum up, it would appear that the cost-effective strategy of enabling those not

wishing to receive telemarketing calls is to have a national DNC program that pre-empts

9 with each update requiring two hours of processing, 12 updates per year would require a total of 24

hours of processing time At $50 per hour, this represents a total processing cost of $1,200 With the
additional $1,000 annual cost of obtaining a national DNC list. this gives a total annual cost of $2,200.
$2,200 multiplied by 3,000, the number of telemarketers, gives a total industry cost of $6.6 million.

12 -



the various state DNC programs. The least cost-effective strategy b a system of
multiple (national, state) DNC regimes. In between lies the use of personal devices

such as Telezapper and caller 1D.20

Zero abandonment rate for predictive dialers

The most significant development in the outbound telemarketing sector in the
past decade has been the introduction of predictive dialer technology. In contrast to
traditional outbound telemarketing in which operators dial telephone numbers from a
list, predictive dialers automatically dial telephone numbers ready for operators to pick
up. Mathematical algorithms, based on dialing time, the expected time for a household
to answer the telephone (pick-up time), the expected length (oftime) of an outbound
call (call length), and the number of operators available, are used to determine the
frequency with which calls are made. The goal is to ensure that as soon as an operator

is finished talking to one person, another person is waiting to be spoken to.

Predictive dialer technology has reduced the cost of outbound calling
dramatically, because it reduces the amount of "dead time." which is the sum of dialing
time and pick-up time. Dead time is costly because telemarketing firms pay operators
by the hour regardless of whether they are talking to prospective customers or waiting
for a connection. By reducing the amount of operator dead time, predictive dialing has
enabled operators to increase significantly the number of calls per hour they handle,

and thus has led to significant reductions in the cost per call.

There are other costs to consider. In a general sense, the more predictive
dialing saves telemarketing firms, the more costs it imposes on households. Because
pick-up time and call length are random variables, predictive dialer technology will on
occasion lead to a consumer's answering a call but having no operator available to take

20 we note that one alleged advantage of the personal device approach Is that it would place the cost on
those not wishing to receive telemarketing calls, whereas the DNC approach would place the cost on
all telemarketing consumers, as the increased costs to telemarketers would eventually be passed on
to consumers in a non-discriminatorv fashion
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the call. Inthese instances the predictive dialer terminates the call.2! This is a cost to
the consumer in terms of the wasted time she spends answering the call and the

distress caused by receiving an apparent nuisance call. The relative frequency with
which this occurs is known as the abandonment rate. Predictive dialer technology
allows telemarketing firms to adjust the abandonment rate, but this affects the number
of calls an operator can handle per hour. The higher the abandonment rate the more
calls operators can handle per hour and thus the lower the per-call cost. The lower the
abandonment rate the fewer calls operators can handle per hour and thus the higher

the per-call cost.

The ideal solution to this matter involves a balancing of the costs faced by
households and the cost savings realized by telemarketing firms. Or, alternatively, a
balancing of the cost savings to consumers from a reduction in the abandonment rate
versus the cost increases realized by telemarketing firms.22 It is possible to ascertain
some boundaries here. Given the technology of predictive dialing and the distribution
of variables mentioned above, we understand from Coalition members that the number
of calls per hour that can be achieved increases with the abandonment rate up to about
18 percent; beyond that level, little increase in calls per hour is achieved. Thus,
telemarketing firms have little incentive to set the abandonment rate above 18 percent,
and most telemarketers follow the DMA guidelines, which call for an abandonment rate
of 5 percent. This does not give telemarketers the lowest possible calling costs, but

does not unduly overburden households with abandoned calls.

The Commission proposed that it be a violation for a telemarketing firm to
generate any abandoned calls. Given the technology and the randomness of key
variables, if this were enforced the rule would terminate all predictive dialing, and thus

all of the benefits of this technology would be lost. Because of variations in human

21 Jfan operator is not available immediately, iti1s often the consumer who terminates the call before the
predictive dialer

22 What the analysis requires is minimizing the sum of the two costs
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behavior, so long as predictive dialers are used, there will always be some instances in
which calls are terminated because they cannot be matched with operators. This does
not reflect a faulty algorithm, but is the consequence of the randomness of the
underlying input variables (pick-up time and call length). The abandonment rate can be
reduced (with an associated reduction in calls per hour, as discussed above), but it
cannot be set to zero without disconnecting the unit. That is, to achieve a zero
abandonment rate the equipment would no longer be able to "predict" when to make a

call: the equipment would first have to make sure that an operator was available to

answer a call.

Again, if zero abandonment were enforced, the predictive dialing technology
would have to be abandoned. This would lead to a substantial increase in the
telernarketers' cost per call and, consequently, increases in costs to ultimate
consumers. We understand from Coalition members that, on average, using predictive
dialing set at an abandonment rate of 5 percent a telemarketing operator can handle
around 13 to 14 consumer contacts per hour.23 Without predictive dialing, the number

of consumer contacts an operator can handle per hour falls to around eight.

The average dollar value of an outbound telemarketing sale varies considerably
depending on the product being sold. On average we understand the dollar value of a
sale is around $85. Given 2001 total sales of $274 billion, this means that around 3.2
billion sales were completed. Assuming a contact-to-sales conversion rate of 20
percent, the number of sales implies that approximately 16 billion consumer contacts
were made (around three contacts per household per week). Using a predictive dialer
with a 5 percent abandonment rate, it would take around 1.2 billion man-hours to make
the contacts. If a zero abandonment rate were used, it would take around 2.0 billion
hours, an increase of 67 percent. This would increase outbound telemarketers' calling

costs by around $19 billion, given a typical hourly direct cost of $22 per hour. The

23 The number of calls an operator can handle varies considerably depending on the product being sold
For example, technical products typically take longer to sell, so fewer calls can be handled per hour.
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average cost of a sale would increase by around $6. (See Attachment 1 for further

details on the calculation.)

The analysis just described assumes that telemarketers have the additional
capacity available to accommodate the additional time needed to make the calls.
Assume for the moment the extreme case where there is no additional capacity and the
number of hours is limited to 1.2 billion. At a zero abandonment rate, only 9.2 billion
consumer contacts would be made. At a 20 percent conversion rate, there would be
1.8 billion sales, which at the $85 average value per sale yields total sales of around
$157 billion, In other words, there would be around $1 17 billion in lost sales. (See

Attachment 1)

Restrictions on transfer of billing information

The key input that allows companies to sell goods and services via telemarketing
is a list of potential customers to call. Obtaining these lists can be a significant
expense. In addition to the cost of renting or purchasing a list, substantial effort has to
be undertaken to look up missing numbers. Some companies specialize in matching
telephone numbers with names, charging between 7 cents and 10 cents per name.24 A
widespread method companies use to obtain lists without incurring these up-front costs
is to agree to share revenue with another company in return for using their list, which
incorporates consumers' billing information as well as their telephone numbers. This
practice is known as pre-acquired account telemarketing. Many banks, oil companies,
department stores, and Internet-access providers have made their lists available on this

basis.

By agreeing to share revenue the telemarketing company reduces the risk of

investing in a list that may turn out to generate little revenue .25 Moreover, by also

24 Edward Nash, Direct Markeling: Stralegy, Planning, Execution, 2000, at 467.

25 The price 0favoiding that risk is that any revenue generated must be shared.
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acquiring customers' billing information, telemarketing firms are able to process
payments more efficiently. Typically, pre-acquired accounts do not provide
telemarketing operators with access to customers' billing account details {e.g., account
numbers) but provide only a code that allows them to make charges against a
customer's account. Pre-acquired account telemarketing has been used by the
telemarketing industry for over two decades. It provides both firms and consumers with
a method of completing sales transactions that is both quick and accurate. Further,
since consumers' billing details are not provided to operators, the opportunities for

account theft are minimized.

The proposed changes to the TSR would prohibit telemarketing firms from using
consumer lists with billing information attached (i.e., pre-acquired accounts). Moreover,
the proposed changes would require customers purchasing products to recite their
billing information to the operator, regardless of whether the customer has bought
goods from the merchant before and so has account details on record with the
merchant. The rationale for the proposed changes is to reduce costly errors: that
consumers are less likely to purchase goods or services without having realized they
had made a purchase if they were required to locate and read out their billing

information.

We are unaware, however, of strong evidence that consumers are confused by
the current system and are more likely to purchase goods and services in error if they
are not required to provide their billing information, Infact, a focus group survey carried
out by Luntz Research for MemberWorks, designed to assess public opinion on
telemarketing, found that 85 percent of those polled said the billing methods currently

used were understandable .26

In effect, the rule change would remove a convenient and quick way for
consumers to complete a transaction. The increased time it would take to complete a

transaction would add to the costs of telemarketing — costs that would be passed on to

26 Memorandum from the Luntz Research Companies to Mcintyre Law Firm dated April 15, 2001
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consumers. We understand from Coalition members that the additional disclosure
would likely add between 60 and 90 seconds to the length of a typical transaction.
Given direct hourly costs of around $22 and using the mid-point of the estimated time
increase range (75 seconds), around $0.46 would be added to the cost of completing a
sales transaction. For the estimated 3.2 billion annual sales calculated in the previous
section, this implies a total increase to outbound telemarketers costs of around $1.5
billion. (See Attachment 2 for further details.) While it is difficult to estimate, it is also
likely that telemarketers would face lost sales because some consumers would not be

willing to spend the extra time needed to provide their billing information.

The relevant question, therefore, is whether the annual cost of consumer errors
to which the proposed rule is addressed exceeds or is less than the $1.5 billion annual

cost described above.

Loss of written verification method

The proposed amendments to the TSR would also withdraw one of the three
ways currently used to verify an authorization for payments made by methods such as
checks, drafts, and other forms of negotiable paper drawn on a person's checking,
savings, share or similar account. These approaches are known as "novel" payment
methods. The current TSR identifies three ways to obtain express verifiable
authorization: (1) written authorization by the customer, including signature; (2) tape
recorded oral authorization; and (3) written confirmation of the transaction, sent to the
customer before submission of the draft for payment. The proposed amendments

would delete the third approach.

While almost all outbound telemarketing firms have the capability to tape record
sale transactions (this is usually done for credit card transactions. although it is not
required by the TSR), we understand that a large number of telemarketing firms also
send out written confirmation as back-up verification. Should the recording device

malfunction or a problem arise with tape retrieval, the telemarketer has an additional
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verification method to fall back on should a dispute with a customer arise. This back-up

practice would be lost under the amended rule.

Moreover, a significant number of outbound telemarketers only use the written
confirmation method for non-credit card transactions. Typically, it is the in-house
telemarketing operation of merchants (for example, a bank's telemarketing operation)
and smaller telernarketers that use only written confirmation, rather than the large
telemarketing service companies. Ifthis method were to become unavailable, these
telemarketers would have to use one of the more expensive methods. Most likely they
would tape record transactions, which is the next most cost-effective, and workable,
method. However, this would require significant up-front investment in the equipment
necessary to record transactions. We understand from Coalition members that the set-
up costs would be around $500 to $1,000 per telemarketing operator's seat, plus
additional direct costs would be incurred taping and managing a storage and retrieval
system. Third-party solutions we understand cost $1 to $2 per transaction. These are

costs that would ultimately be passed on to consumers.

Thus, the question is whether the "abuses" to which the proposed amendments
are addressed in some way impose more costs on consumer than the costs just

described.

Summary on outbound calls

The proposed changes to the current TSR would increase substantially the costs
of outbound telemarketing — costs which in a competitive telemarketing industry would
be passed on to consumers. Direct costs for outbound calling would increase by an
estimated $20 billion per year, or $6.35 per sale transacted, which represents just over
7 percent of total annual outbound sales. Additional annual costs totaling at least $6.6
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million would also have to be incurred to comply with a national DNC list, unless it

preempted the state DNC regimes that currently exist.2?

Inbound Telemarketing

In contrast to the outbound variety, inbound telemarketing does not involve
operators calling households to offer them goods and services. Rather, inbound
telemarketers respond to calls initiated by households. Frequently individuals initiate
calls for the purpose of purchasing goods and services; for example, a consumer might
call to purchase a product he has just seen advertised on TV. At other times,
individuals initiate calls for other reasons, such as requesting information or contacting
customer service: for example, a computer owner may call customer service for
assistance in operating her computer. Inbound calls can be categorized based on the
purpose of the call; typically, the calls fall into the following categories: direct TV
response, banking/financial customer service, customer service, catalog response, and

reservation services.

Regardless of whether the call is initiated for the specific purpose of purchasing
goods or services, the caller may be offered a (further) good or service. This is a
practice known as "inbound upselling." Industry figures for inbound telemarketing tend
to be harder to obtain than for outbound telemarketing. However, some data on the
volume of inbound calling compared to outbound calling are available from
Datamonitor,28 which reports that approximately 65 percent of telemarketing calls are
inbound, while approximately 35 percent are outbound. Out of the total number of
inbound calls, only around 35 percent are for the specific purpose of purchasing goods

or services, and of outbound calls around 85 percent are sales-oriented.

27 Inwhich case the costs of meeting DNC requirements might be lower than at present

28 Datamonitor, Customer Relationship Outsourcing 2000 — 2005
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Based on the 16 billion outbound calls estimated to have been made in 2001,
these figures suggest that around 35 billion inbound calls were made, and that around
12 billion of those calls were acquisition-related. Information from Coalition members
suggests that around 40 percent of inbound calls are offered at least one upsell. This
implies that around 14 billion upsells were made in 2001. (See Attachment 3 for further

details.)

Inbound upselling is an efficient way of selling goods and services via
telemarketing because it allows inbound calling operators to take advantage of the fact
that they have already incurred the fixed costs necessary to receive incoming calls (the
cost of office space, telephone equipment, etc.). The main cost of upselling is then the
incremental cost of handling a longer call. An additional saving is that inbound calling
operators do not have to incur the expense of purchasing or renting lists of consumers
to call, nor incur the costs associated with making the calls (predictive dialer equipment
costs and/or costs of dialing numbers and waiting for a response). For the consumer,
upselling informs them of products —typically relevant to the purpose of their call — that

they might not otherwise find out about.

The economics of inbound calling are not dissimilar to those for outbound calling.
Because direct calling costs are incurred on a per unit time basis, the key cost driver is
the time it takes to complete calls. The greater the efficiency with which calls can be
dealt (the more calls that can be accommodated per hour), the lower the cost incurred
for each call. Similarly, the quicker an upsell can be made, the lower the cost of the

transaction.
Inbound calls and inbound upselling are not covered by the current TSR. But

under the proposed amendments, inbound upselling would be covered by the TSR
because the amended rule would turn an inbound upsell into an outbound call for the
purpose of regulatory compliance. This would mean that all of the regulations that
apply to outbound calls would apply to inbound upsales. As with the impact of the
proposed changes on outbound calling, the impact on inbound upselling would be to

increase costs and reduce revenue-generating opportunities. Furthermore, the majority
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of inbound telemarketers do not have the equipment necessary to comply with the
regulations, and so significant up-front cost would have to be incurred to obtain such

equipment — costs that would be passed on to consumers.

Applying DNC fists

As with outbound calling, inbound upselling would be subject to the proposed
national DNC list. This means that before an operator could make an upsell, he would
have to verify that the number from which the person called was not on the national
DNC list. This would require inbound telemarketing firms to invest in new equipment
that enabled them to do this. We understand from Coalition members that the cost of
such equipment is considerable, running into millions of dollars per facility. There would
also be on-going administration and maintenance costs incurred to ensure that the
DNC list was kept current and the equipment operated properly. As discussed above
for outbound calling, the direct compliance cost alone would likely be around $2,200 per

year for each telemarketing operation — a cost that would be passed on to consumers.

In addition to the up-front equipment costs and on-going administration and
maintenance costs that complying with a national DNC list would involve, compliance
would also increase the length of time it would take to make an upsell. Because an
operator would have to ensure that the caller was not on the national DNC list before he
could offer an upsell, he would have to wait while a computer cross-checked the caller's
ID with the DNC list. This is not something that can be done beforehand, as it is in
outbound telemarketing, because it is the consumer, not the telemarketer. who has
initiated the call.

Information provided by Coalition members indicates that the time it would take
to check whether or not a caller is on the DNC list would add approximately 50 percent

to the time required to complete an upsell. The average length of time spent on an
upsell is approximately two minutes; checking against a DNC list would therefore add

another minute to the time it took to complete an upsell. Given direct costs (around $25
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per hour) and 14 million annual upsells (2001 estimate), total annual calling costs would
increase by around $6 billion, or $2.78 per sale, assuming no reduction in sales
volume. (See Attachment 4 for further details.) In reality, however, we understand it is
unlikely that that many consumers would be unwilling to wait while their details were
cross-checked against a DNC list. Thus sales would fall, perhaps precipitously, unless
equipment was found that could expedite the checking process. Likely, such
equipment would cost considerably more than the equipment currently used in

outbound calling, where telemarketers have the luxury of time to check their lists.

The above analysis assumes that inbound telemarketers have the additional
capacity that would be necessary to spend the extra time on the making an upsell. If no
additional capacity were available, the number of upsells made would be reduced,
leading to lower revenues. With a 50 percent increase in the time required to make an
upsell, on average a third less upsells could be made in the same amount of time — and
in the extreme case of no additional capacity being available this would imply $60 billion

in lost sales annually. (See Attachment 4.)
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Time restrictions

Under the amended TSR, inbound upselling would also become subject to
calling hour restrictions. The current TSR limits outbound calling to the hours of 8:00
a.m.and 9:00 p.m.; inbound upselling would also be restricted to these hours. While
this would not add directly to the telemarketing firms' costs of handling calls, it would
significantly limit firms' revenue opportunities. Coalition Members estimate that some
30 percent fewer upsells would be made due to the time restrictions. Given that around
$180 billion in sales are generated annually from upselling (estimated for 2001), a 30

percent reduction implies lost sales of around $54 billion annually.

Calling hour restrictions for outbound telemarketing are justified on grounds that
between certain hours the vast majority of households do not want to be disturbed by
calls from telemarketers. However, since an individual initiates an inbound call it is
reasonable to interpret that action as an indication that he is willing to deal with a sales
offer, at that particular hour. Given that individuals thus signal that the hour is not a
"protected zone," applying the calling hour restrictions to such calls would seem to have

little, if any, justification.

Cost of taping equipment (written verification will be lost)

The proposed amendments to the TSR would also eliminate written confirmation
sent out to the consumer as a means of express authorization of so-called novel
payments (checks, drafts and other forms of negotiable paper drawn on a person's

checking, savings, share or similar account).

Although not required, many inbound telemarketers use the written confirmation
method to verify sales transactions. Under the proposed rule, they would have to
obtain written authorization from the consumer or tape record an oral authorization. Of
the two, taping the sales transaction would appear to be the more cost-effective choice.
But at present, few inbound telemarketers have the equipment required to tape sales

transactions. Information from Coalition members suggests that the set-up costs would
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be between $500 and $1,000 for each telemarketing operator's seat, plus additional

direct costs would be incurred taping and managing a storage and retrieval system.

As discussed above, third-party solutions to taping cost around $1 to $2 per
transaction. Given that there are around 2.1 billion upsell sales (2001 estimate), total
industry costs would increase by around $3 billion if a third-party solution were used, at
a cost of $1.50 per transaction - costs that ultimately would be passed on to

consumers.

Restrictions on transfer of billing information

Although inbound telemarketers do not require call lists, they still enter into
agreements with other companies to obtain consumers' billing information. These are
often referred to as affinity relationships. For example, a merchant may enter into an
agreement with a credit card company to allow it to offer upsells to the credit card
holders. A customer calling the credit card customer service center might be offered an
upsell, and if she accepts the upsell, the merchant would bill the account pre-acquired
from the credit card company.2? As discussed above, this practice offers an efficient
method by which telemarketers and customers can complete a sales transaction.
Additionally, a merchant typically does not have access to customers' actual account

details, but using a code is able to bill customers' accounts if a sale takes place.

The proposed amendments would prohibit pre-acquired account telemarketing
Consequently, customers would be required to recite their billing information to the
telemarketer in order to complete a transaction. Moreover, under the proposed

changes, customers would have to recite their billing information for each additional

29 There are three main types of billing information transfer: (1) when an Inbound operator S€lls one

merchant's product (and so obtains the customer's billing information) and then upsells another
merchant's product, the customer's billing information will be transferred to both merchants; (2) when
the inbound operator already has a customer's billing information (e.g , a bank's customer service
center) and upsells a merchant's product, the customer's billing information will be passed on to the
merchant, and (3) when an inbound operator hands on a customer to another operator for an upsell.
the customer's billing information is passed on to the second operator
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upsell purchase, despite having just given this information to the telemarketer. It would
not be permissible under the proposed amended rule, for example, for the telemarketer

to say, "May | charge the purchase to the credit card you just gave me?"

The prohibition on using pre-acquired accounts and the additional disclosure of
billing information would significantly increase the cost of upselling, and would increase
the opportunity for billing information fraud by requiring more operators to obtain
payment details. As discussed above for outbound telemarketing, the additional
disclosure would likely add between 60 and 90 seconds to the length of a sales
transaction. Given direct hourly costs of around $25, and using the mid-point of the
estimated time increase range (75 seconds), around $0.52 would be added to the cost
of completing a sales transaction. For the estimated 2.1 billion annual upsell sales, this
would increase telemarketers total calling costs by around $1.1 billion annually - costs

that would be passed on to consumers. (See Attachment 5 for further details.)

Summary of impact on inbound upsells

The proposed changes to the current TSR would substantially increase the cost
of inbound upselling. Direct costs would increase by an estimated $7 billion, or $3.30
per upsell sale transacted (assuming consumer would be willing to wait the extra time
while they are checked against a national DNC list), which represents just under 4
percent of total annual inbound upsell sales. Additionally, substantial costs would have
to be incurred for new equipment required to comply with a national DNC list and to
tape record transaction. If the cost of a third-party solution to tape recording is used,
the total cost increase would be an estimated $3 billion, or $1.50 per transaction.
These cost increases —whichwould ultimately be passed on to consumers — must be
weighed against the alleged benefits to consumers (net of the additional time they must

spend in making the transaction).

Conclusion
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The proposed changes to the TSR are intended to increase consumers'
protection from abusive and deceptive telemarketing practices. Further protecting
consumers through increased regulation, however, imposes significant costs on
businesses — and ultimately on consumers — using telemarketing. These costs need to
be weighed against the consumer benefits in order to draw conclusions about the

reasonableness of the various proposed amendments.

On the basis of the analysis just described. it appears that a national DNC
program would be a cost-effective way of enabling consumers who wish to avoid
receiving telemarketing calls, provided the national DNC program pre-empted the
various state DNC programs. Otherwise, leaving it up to consumers to attach blocking

devices to their phones would be a more cost-effective approach.

Other provisions are more difficult to defend. Applying the same rules to
"upsells" that now apply to outbound calls would increase costs to telemarketers — and
ultimately to consumers — without significant benefits. So it seems with proposals to
restrict the transfer of billing information and disallowing written confirmation as a
means of verifying a sale. While some consumers might benefit from these proposed
changes, it appears that the overall cost — and resulting price — increases would be

much more than offsetting.

Finally, there is one provision that cannot be justified on the basis of any

reasonable assessment of benefits and costs, and that is the proposal to define any

"dead time" associated with predictive dialers a violation of the TSR. Use — not misuse
— of this technology results in substantial reductions in real costs to consumers
(including costs of waiting time). Setting a zero tolerance for "abandoned" calls would

deny the application of this technology and cause significant harm.
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ATTACHMENT 1

A zero abandonment rate rule would increase the cost of outbound telemarketing calls

Annual number of consumer contacts
Total valua of outbound telemarketing sales
Average value of a sale

Implied number of sales
Conversion-to-sales ratio

Implied number of consumer contacts

Cost of calls using predictive dialers
Operator contacts per hour

Operator hours spent contacting

Direct costs per hour

Total cost of operator hours

Average costs per sale

Cost of calls with zero abandonment rate
Operator contacis per hour

Operator hours spenl contacting

Direct costs per hour

Total cost of operator hours

Average costs per sale

Increase in calling costs

Total increase in operator costs

Average increase in costs per sale
Percentage increase in average cost per sale

Lost revenue

Revised number of contacts

Revised number of sales

Revised total value of outbound sales
Lost sales revenue

$274 200,000,000
$85
3,225,882,353
20%

16 129,411,765

14

1,152,100,840
$22.00
$25346,218,487
$7 86

8

2016,176471
$22 00

544,355 882 353
$13 75

318,009 663,860
55.89
75%

9,216 806,723

1,843,361,345 20

1 (WEFA Group estimate for 2001)
2 (Consumer Coalition estimate)

3 (1 divided by 2)

4 (Consumer Coalition estimate)

5 (3 divided by 4)

6 (Consumer Coalition estimate)
7 (5 divided by 6)
8 (Consumer Coalition estimate)
9 (7 multiplied by 8)

10 (9 divided by 3)

11 (Consumer Coalition estimate)
12 (5 divided by 11)

13 (Consumer Coalition estimate)
14 (12 multiplied by 13)

15 (14 divided by 3)

16 (14 minus 9)
17 (16 divided by 3)
18 (17 as percentage of 10)

19 (7 multiplied by 11)
19 multiplied by 4)

(
(
$156 685.714 286 21 (20 multiplied by 2)
$117 514,285,714 22 (1 minus 21)
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ATTACHMENT 2

Additional disclosure requirements would increase the cost of outbound

telemarketing calls.

Increase in calling costs

Number of sales 3,225,882,353
Additional disclosure time (seconds) 75
Total additional sales time (hours) 67,205,882
Direct costs per hour $22.00
Total cost of additional disclosure time 51,478,529,412
Average cost of additional time per sale $0 46

-29.-

1 (Attachment 1, line 3)

2 (Consumer Coalition estimate)

3 (2 divided by 3,600 multiplied by 1)
4 (Consumer Coalition estimate)

5 (4 multiplied by 3)

6 (5 divided by 1)



ATTACHMENT 3

Inbound upselling is a significant part of the U.S.economy

Annual number of upsells

Number of outbound contacts (calls)
Percentage of sales-oriented outbound calls
Number of sales oriented outbound contacts
Outbound calls as percentage of total calls
Implied number of total telemarketing calls
Inbound calls as percentage of total calls
Implied number of inbound calls

Value of initial inbound calls
Percentage of acquisition related calls
Implied number of acquisition related calls
Average value of a sale

Total value dof initial inbound calls

Value of upsell sales

Percentage of upsells made

Implied number of inbound upsells made
Conversion-to-sales ratio

Implied number of inbound upsell sales
Average value of a sale

Total value of inbound upsells

All inbound calls
Total value of inbound calls

16,129,411,765 1 (Attachment1, line 5)

85% 2 (Datamonitor estimate)

18,975,778,547 3 (1 divided by 2)

35% 4 (Datamonitor estimate)

54,215,510,133 5 (3divided by4)

65% 6 (100% minus 4)

35,240,731,587 7 (5 multiplied by 6)

35% 8 (Datamonitor estimate)

12,334,256,055 9 (7 multiplied by 8)

$85 00 10 (Consumer Coalition estimate)

$1.048,411,754,706 11 (9 multiplied by 10)

40% 12 (Consumer Coalition estimate)

14,095,292,635 13 (12 multiplied by 7)

15% 14 (Consumer Coalition estimate)

2,114,443,895 15 (14 multiplied by 13)

S85.00 16 (Consumer Coalition estimate)

$179,727,731,052 17 (16 multiplied by 15)

$1,228,139,495,798 18 (17 plus 11)
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ATTACHMENT 4

A national DNC list would increase the cost of inbound upselling

Increase in cost of upsells

Annual number of upsells

Average length of an upsell (seconds)
Increase in time for checking DNC list

Time increase for checking DNC list (seconds)

Total time increase (hours)
Direct costs per hour

Total cost for checking DNC list
Annual number of upsell sales
Average cost per upsell sale

Lost revenue

Reduction in number of upsells
Number of upsells lost

Revised number of upsells
Conversion-to-sales ratio

Revised number of inbound upsell sales
Average value of a sale

Revised value of inbound upsell sales
Original value of inbound upsell sales
Lost sales revenue

14,096,292,635
120
50%
60
234838211
$2500
85,873,455,264
2.114,443,895
$278

33%
4.698,764,212
9,397,528,423

15%
1,409,629,263

58500
$119,818 487,395
$179,727,731,092
$59,909,243,697
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1 (Attachment 3, line 13)

2 (Consumer Coalition estimate)

3 (Consumer Coalition estimate)

4 (2 multiplied by 3)

5 (4divided by 3600 multiplied by 1)
6 (Consumer Coalition estimate)

7 & multiplied by 5)

8 (Attachment 3, line 15)

9 (7 divided by 8)

10 (1.0 minus. 1 0divided by 100% plus 3)
11 (10 multiplied by 1)

12 (1 minus 11)

13 (Consumer Coalition estimate)
14 (13 multiplied by 12)

15 (Consumer Coalition estimate)
16 (15 multiplied by 14)

17 (Attachment 3, line 17)

18 (17 minus 16)



ATTACHMENT 5

Additional disclosure requirements would increase the cost of inbound upsells

Increase in calling costs

Number of inbound upsell sales
Additional disclosure time (seconds)
Total additional sales time (hours)
Direct costs per hour

Total cost of additional disclosure time
Average cost of additional time per sale

2,114,443 895
75

44,050,914
$25 00

$1,101,272,862
$0 52
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1 (Attachment 3, line 15)

2 (Consumer Coalition estimate)

3 (2 divided by 3,600 multiplied by 1)
4 (Consumer Coalition estimate)

5 (4 multiplied by 3)

6 (5divided by 1)



